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 1.  TIME:  9:00   CASE#: MSC13-02351 
CASE NAME: ESTATE WINERY VS DIABLO SHORES 
HEARING ON MOTION TO/FOR TAX COSTS FILED BY ESTATE WINERY 
PRODUCTS, INC. 
* TENTATIVE RULING: * 
 
The motion to tax is granted as to expert witness fees claimed by Defendant in the amount of 
$22,905.00. For the reasons stated in Plaintiff’s motion, there is no valid legal basis on which 
expert fees should be allowed as recoverable costs in this case. 

  

  
 2.  TIME:  9:00   CASE#: MSC13-02351 
CASE NAME: ESTATE WINERY VS DIABLO SHORES 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES AND COSTS FILED BY 
DIABLO SHORES ESTATES OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 3.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY ROCK 
BOTTOM SOLUTIONS, INC 
* TENTATIVE RULING: * 
 

 Cross-Defendant Rock Bottom Solutions, Inc.’s motion for judgment on the pleadings as 

to the first amended cross-complaint is granted with leave to amend. Cross-complainants may 

file and serve an amended cross-complaint by January 31, 2018.  

Rock Bottom seek judgment in its favor, arguing that based on the allegations in the First 

Amended Complaint and First Amended Cross-Complaint, Cross-Complainants cannot get 

indemnity, contribution or apportionment of fault. Rock Bottom correctly points out the Cross-

Complainants’ theory of recovery is based on Rock Bottom acting negligently.  

Relevant Factual Allegations 

The Court accepts all the factual matters alleged as true for purposes of deciding the 
Motion. However, the Court accepts as true only the factual matters alleged by the cross-
complaint, and not necessarily any legal or factual conclusions, contentions, or deductions. 
(Baughman v. State of California (1995) 38 Cal.App.4th 182, 187.) 

The first amended complaint (“FAC”) alleges that Plaintiff was injured when he was shot 
by defendant and cross-complainant Michael Ghoneim while attempting to perform a “trash out” 
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at a property located in San Ramon. (FAC ¶ 1.) As Plaintiff and the others were attempting to 
begin their work, Ghoneim fired a shotgun through the front door, injuring Plaintiff. (FAC ¶ 27.) 

The first amended cross-complaint (“FACC”) alleges that on the day of the “trash out”, 
September 18, there was a pending “cash for keys” offer that gave cross-complainants until 
September 22 to move out. (FACC Attachment 7.) In addition, the notice of eviction stated that 
the eviction would occur on September 23. (FACC Attachment 7.) The FACC alleges that 
Ghoneim was home when Plaintiff and others attempted to enter the property and that Ghoneim 
was afraid for his safety and fired a warning shot above the door with his shotgun. (FACC 
Attachment 7.) Plaintiff was struck by a ricochet. (FACC Attachment 7.) 

Analysis 

Rock Bottom argues that it did not owe a duty to Plaintiff and if there was no duty, Rock 

Bottom was not negligent. Rock Bottom correctly concludes that unless they were negligent, 

cross-complainants’ claims against Rock Bottom fail.  

The existence of a legal duty to use due care is an essential element of a negligence 

cause of action. (See, e.g., Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917.) A legal 

duty is also required for a premises liability cause of action. (See, e.g., Brooks v. Eugene Burger 

Mgmt. Corp. (1989) 215 Cal.App.3d 1611, 1619 (premises liability is a form of negligence).) The 

question of whether a legal duty exists is a question of law for the Court to decide. (Ky. Fried 

Chicken of California v. Super. Ct. (1997) 14 Cal.4th 814, 819.) 

When determining if there is a duty the Court looks to several factors: “the foreseeability 

of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of 

the connection between the defendant's conduct and the injury suffered, the moral blame 

attached to the defendant's conduct, the policy of preventing future harm, the extent of the 

burden to the defendant and consequences to the community of imposing a duty to exercise 

care with resulting liability for breach, and the availability, cost, and prevalence of insurance for 

the risk involved.” (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 771; see also 

Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1213-1214; Rowland v. Christian (1968) 69 Cal.2d 

108, 113.) 

The Court has considered the factors set forth in Cabral and finds it would be 

inappropriate to impose any legal duty on Rock Bottom based upon the allegations in the FACC. 

The allegations do not show that it was foreseeable that Ghoneim would shoot through the door 

when Plaintiff and the trash out team arrived. In addition to the lack of foreseeability, the other 

Cabral factors support a finding of no duty for Rock Bottom under these circumstances.  

The Court finds that the allegations in the FACC are insufficient to show that Rock 

Bottom acted negligently and thus as presently alleged Cross-Complainants’ claims against 

Rock Bottom fail. However, the Court must then decide whether leave to amend should be 

given.  
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Leave to amend should be denied where the nature of the claim is clear, but no liability 

exists under the law. (Schonfeldt v. State of California (1998) 61 Cal.App.4th 1462, 1465.) 

However, if “there is a reasonable possibility that the defects can be cured by amendment, leave 

to amend must be granted. [Citation.]” (Stevens v. Superior Court (1999) 75 Cal.App.4th 594, 

601-602.)  

Here, Cross-Complainants have offered a number of new facts in their opposition. The 

Court does not consider these facts in deciding whether or not to grant this motion, however, the 

Court considers these facts as an offer of how Cross-Complainants can amend their cross-

complaint. These facts have convinced the Court that Cross-Complainants may be able to 

allege that Rock Bottom acted negligently, which would be sufficient for Cross-Complainants’ 

claims to go forward.  

The Court is mindful of that the fact that it has ruled on the pleadings in the FAC as to 

several defendants and denied leave to amend. At the time of the Court’s previous rulings, no 

facts were offered that suggested that Plaintiff could state a claim for negligence. Here, 

however, the Court finds that the facts offered by Cross-Complainants suggest that they may be 

able to allege that Rock Bottom acted negligently. It may be that after amending the cross-

complaint this Court will find that the allegations are insufficient to show negligence by Rock 

Bottom, however, Cross-Complainants have offered enough new facts to be given the 

opportunity to amend their cross-complaint to allege their best claim against Rock Bottom. 

Rock Bottom relies on a portion of this Court’s ruling on the judgment on the pleadings 

filed by Securitas Security Services USA, Inc. and Norris Canyon Estate Owners Association 

where the Court stated that stated “the facts regarding the date that the cash for keys offer 

expired and the date in the eviction notice, if properly alleged, do not change the analysis here.” 

The next sentence in the Court’s ruling makes clear that its ruling was specific to those 

defendants and that “[t]here are no facts (and no offer to allege such facts) that show that the 

security guard, Securitas or Norris Canyon had knowledge of [the Cash for Keys offer and date 

of the eviction notice].” (See Court’s order filed on September 23, 2016.) Rock Bottom is not in 

the same situation as Securitas and Norris Canyon and the Court’s ruling as to those 

defendants does not necessarily apply to Rock Bottom. In fact, based on the additional facts 

that Cross-Complainants has offered to add to their cross-complaint it appears that the analysis 

of negligence as to Rock Bottom will be different than the one for Securitas and Norris Canyon.   

Plaintiff filed an opposition to Rock Bottom’s motion as to the first amended cross-

complaint and in it, Plaintiff asked for leave to amend his first amended complaint. Plaintiff offers 

no legal authority for this unusual request and Plaintiff’s request is denied without prejudice as 

procedurally improper.  
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 4.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON MOTION TO/FOR JOINT MTN TO BIFURCATE FILED BY CITY OF 
ANTIOCH 
* TENTATIVE RULING: * 
 
 Continued to February 7, 2018, 9AM, D.9.  Defendant Eames’ 473 request to consider his 
opposition is granted.  Plaintiff’s opposition appears complete and the opposition based on 
untimeliness appears to be more of an “afterthought.”  

  

 5.  TIME:  9:00   CASE#: MSC16-02301 
CASE NAME: JOSIAH S. VS. PITTSBURG UNIFIE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appearance required by Minor’s counsel to inform the Court of the reasonableness of the 
amount of the settlement in view of the fact the minor “continues to suffer from depression, 
anxiety and emotional stability . . . “ 

  

 6.  TIME:  9:00   CASE#: MSC17-00525 
CASE NAME: KONG VS. NORTH BAY CUSTOM CARE 
HEARING ON MOTION TO/FOR LEAVE TO FILE COMPULSORY 
CROSS-COMPLAINT FILED BY NORTH BAY CUSTOM CARE PHARMACY, INC. 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 1/31/18 at 9:00 a.m. in Dept. 9. 

  

 7.  TIME:  9:00   CASE#: MSC17-01165 
CASE NAME: DRYCO VS CAL-BAY 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY CAL-BAY 
CONSTRUCTION, INC., 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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 8.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FEDERAL 
SOLUTIONS GROUP, INC) 
* TENTATIVE RULING: * 
 
 Plaintiff Fidelity and Deposit Company of Maryland’s unopposed application for a right 
to attach order and writ of attachment is granted in the amount of $1,261,037.59 against 
Defendant Federal Solutions Group, Inc. dba Federal Constructors.  CCP Section 484.90 
mandates that a right to attach order may be issued if a court finds all of the following:  (1) the 
claim is one upon which an attachment may be issued; (2) the probable validity of the claim is 
established; (3) the attachment is not sought for a purpose other than the recovery on the claim 
upon which the application is based; (4) the amount to be secured by the attachment is greater 
than zero, and (5) the defendant has failed to prove that all of the property sought to be attached 
is exempt.   
 
 The requirements for when an attachment may issue are fulfilled.  See CCP Section 
483.010(a).  These parties entered into an indemnity agreement which is a contract for the 
direct payment of money.  See CCP Section 483.010(a).The indemnity agreement executed by 
Indemnitors (Defendants Federal Contractors, Bara Infoware, Inc., Selina Singh and Manjinder 
Singh) provides for issuance of multiple surety bonds in exchange for a broad right to immediate 
payment from each of them, jointly and severally, for any losses sustained by Plaintiff or liability 
faced by Plaintiff in connection with the bonds Plaintiff issued.  See Grego Decl., paragraphs 5-
9.  The total amount of the claim is readily ascertainable.  See CCP Section 483.010(a).  The 
purpose of the attachment sought is to provide a basis for collecting amounts that Plaintiff may 
ultimately be required to pay based upon the claims Plaintiff has already received on the bonds.  
See Grego Decl., paragraph 20. At this juncture, Plaintiff seeks payment of $1,261,037.59, the 
total amount of claims it has already received, a readily ascertainable number.  The claim is also 
not less than $500 exclusive of costs, interest and attorney’s fees.  See CCP Section 483.010(a)   
 
 Further, Plaintiff did not receive any real property collateral to secure the indemnitors’ 
obligations under the indemnity agreement.  See Grego Decl., paragraph 25. Hence, the 
provisions of CCP Section 483.010(b) do not preclude an attachment in this matter.  
 
 The probability of Plaintiff’s claims has been established.  As the named surety on the 
bonds, Plaintiff is a guarantor of Federal Contractors (and others) primary obligations to perform 
on the bonded contracts and pay their subcontractors and material suppliers. The Bond 
Principals, including Federal Contractors, have the duty to perform the obligations owed to the 
government agencies who awarded them the projects.  The surety’s duty to pay arises only if 
the principal is unable to make full payment.  If the surety is compelled to make payment for 
damages caused by the principal, the surety has a right to seek reimbursement from the 
principal.  See Civil Code Section 2832, et seq.; Cates Construction, Inc. v. Talbot Partners 
(1999) 21 Cal.4th 28, 38.  In signing the indemnity agreement, Federal Contractors (and others) 
undertook an express contractual obligation to reimburse Plaintiff if Plaintiff needed to resort to 
the bonds to cover expenses that could not be paid by Federal Contractors and others. The 
claims received on the bonds (totaling $1,261,037.59) are set out in detail in the declaration of 
Paul Grego.  See Grego Decl., paragraphs 11-16.  Grego has attested under oath that these 
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sums have been sought from Federal Contractors but no reimbursement has been forthcoming.  
Hence, there is an affidavit filed showing that the Plaintiff on the facts presented would be 
entitled to judgment on the claim upon which the attachment is based. These claims further 
appear conceded by Defendant.   
 
 There is no indication that the attachment is sought by Plaintiff for a purpose other than 
the recovery on the claim upon which the application is based.  The amount to be secured by 
the attachment is greater than zero, and Defendant Federal Contractors has failed to prove that 
all of the property sought to be attached is exempt.   
 
 Pursuant to CCP Section 484.040, this court is required to hold a hearing on this 
application.  Hence, all parties are to appear. 
  

  

 9.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( BARA 
INFOWARE, INC.) 
* TENTATIVE RULING: * 
 
 See Line 8.     

  

10.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( SELINA SINGH) 
* TENTATIVE RULING: * 
 
  Plaintiff Fidelity and Deposit Company of Maryland’s unopposed application for a writ of 
attach order and for a writ of attachment against Selina Singh in the amount of $1,261.037.59 is 
granted.  Writs of attachment against debtors as natural persons are specifically sanctioned by 
the attachment law.  See CCP Section 483.010(c).   
 
 The test for determining whether a writ may issue to a natural person is set out in 
Advance Transformer Co. v. Superior Court (1974) 44 Cal.App.3d 127.  Courts have applied the 
Advance Transformer standard to determine whether a claim arises out of a trade, business or 
profession under the current provisions of the attachment law, CCP Section 483.010(c). 
Plaintiff’s claim arises out of Selina Singh and Manjinder Singh’s business.  Selina executed the 
indemnity agreement on behalf of herself, but she also signed the indemnity agreement as CEO 
and President of Federal Contractors and Bara Infoware.  See Grego Decl., paragraph 6. 
Similarly, Manjinder signed the indemnity agreement, individually, and as Vice President of each 
company.  See Grego Decl., paragraph 6.  Selina and Manjinder executed the indemnity 
agreement, seeking financial profit and a financial stake in the success of their businesses, 
acknowledging that they have a substantial, material and/or beneficial interest in one or more 
indemnitors and principals obtaining bonds. . . See Grego Decl., Exhibit 1, paragraph 27(a). 
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Further, without the bonds, none of the indemnitors, would have been awarded the bonded 
projects.  State public works projects statutorily mandate performance and payment bonds as a 
prerequisite to the award of contracts for public work.  See Public Contract Code Section 7103 
and Civil Code Section 9550.  It is therefore undeniable that Selina and Manjinder Singh were 
able to profit through the extension of credit by Plaintiff on their behalf in their construction 
businesses and an attachment may be issued pursuant to CCP Section 483.010(c). 
 
 The probability of prevailing has been established and is discussed fully above.  That is 
true for the other requirements as well.   
 
 The remaining issue with respect to the individual defendants is whether Selina and 
Manjinder Singh’s residence (117 Mediar Court, San Ramon, California 94582), which they 
recently transferred as a gift to their son, Kabir Singh, can be attached, and the transfer of the 
deed voided.  See Nash Decl., paragraphs 3-5(b) and Exhibit 2.  Civil Code Section 
3439.04(a)(1) declares a transfer of real property voidable as to a creditor if it was made with 
actual intent to hinder, delay, or defraud any creditor of the debtor.”  Alternatively, Section 
3439.04(a)(2) holds a transfer voidable if it was made without receiving a reasonably equivalent 
value in exchange for the transfer or obligation, and the debtor either . . . (b) intended to incur, 
or believed or reasonably should have believed that he or she would incur debts beyond his or 
her ability to pay as they became due.  “A plaintiff who suspects that the defendant-debtor has 
fraudulently transferred assets in order to become judgment-proof may also enforce its claim 
against the transferred property by way of a writ of attachment.  See Whitehouse v. Six Corp. 
(1995) 40 Cal.App.4th 527, 533; Civil Code Section 3439.07(b).   
 
 The evidence shows that Selina and Manjinder Singh transferred their real property to 
their son, Kabir Singh, on August 31, 2017 as a gift, without receiving anything in return.  See 
Nash Decl., Exhibit 2.  And, did so at the time, where Selina and Manjinder Singh knew their 
personal obligations to Plaintiff under the indemnity agreement.  See Grego Decl., paragraphs 
11-13.  Selina Singh had been sued personally in a number of the actions filed against Federal 
Contractors and Bara Infoware and Plaintiff’s counsel had asked that Selina and Manjinder 
Singh put up their house as collateral for the debts they owed to Plaintiff.  Instead, Selina and 
Manjinder transferred the house to their son for no consideration.  This undisputed evidence 
supports the conclusion that the Mediar property was conveyed with an actual intent to hinder, 
delay or defraud Plaintiff.  Hence, Plaintiff is authorized a writ of attachment against the Mediar 
property as a voidable transfer. See Civil Code Section 3439.04(a)(1).  Since Selina and 
Manjinder Singh did not file a claim for exemption or any opposition, the court cannot yet 
determine if the real property is subject to an exemption. See CCP Section 487.020; 487.070(a). 
This can be determined at the hearing.   
 
 Pursuant to CCP Section 484.040, this court is required to hold a hearing on this 
application and orders all parties to appear. 
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11.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( KABIR SINGH) 
* TENTATIVE RULING: * 
 
  See Line 10.  Civil Code Section 3439.08(b)(1) gives Plaintiff the right to recover the 
value of the voidable asset transferred, subject to subdivision (c) of that section or the amount 
necessary to satisfy Plaintiff’s claim, whichever is less, against the first transferee of the asset; 
here, Defendant Kabir Singh. 

  

12.  TIME:  9:00   CASE#: MSC17-02195 
CASE NAME: FIDELITY VS FEDERAL SOLUTIONS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER (MANJINDER P. 
SINGH) 
* TENTATIVE RULING: * 
 
See Line 10.   

  

13.  TIME:  9:00   CASE#: MSL17-01945 
CASE NAME: WATKINS, SCOTT, GUITON VS HOLB 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY JULIE HOLBERT 
* TENTATIVE RULING: * 
 
 Unopposed –the Motion to Set Aside is granted.  Defendant shall file her answer within 10 days 
from the date of the hearing. 

  

14.  TIME:  9:00   CASE#: MSL17-01945 
CASE NAME: WATKINS, SCOTT, GUITON VS HOLB 
SPECIAL SET HEARING ON: OUTCOME OF MOTION TO SET ASIDE HEARING 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
 See Line 13. 
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15.  TIME:  9:00   CASE#: MSL17-01945 
CASE NAME: WATKINS, SCOTT, GUITON VS HOLB 
HEARING ON ORDER OF EXAMINATION AS TO JULIE HOLBERT 
* TENTATIVE RULING: * 
 
 Moot in view of ruling on Line 13. 

  

16.  TIME:  9:00   CASE#: MSN17-1855 
CASE NAME: NEALY VS. RICHMOND 
HEARING ON PETN FOR RELIEF FROM GOVERNMENT CLAIM FILING REQUI ( 
GC 946.6) 
* TENTATIVE RULING: * 
 
 Before addressing the merits of the Petition, the Court notes that in this case, respondent City 
of Richmond’s (the “City”) opposition was untimely. The Court also is aware that in the twin case 
previously pending in Department 39 (now reassigned to Department 9 and consolidated with 
this case as hereinafter noted), Prothro v. City of Richmond, Case No. N17-1856, the City 
likewise filed its opposition three days late. The City’s conduct has caused prejudice in at least 
two ways. First, it has prevented Petitioner from having the statutorily-prescribed amount of time 
to file a reply brief. Second, it has prevented the Court from having the statutorily-mandated 
amount of time to consider this matter on the merits. It is unacceptable; particularly so in a case 
where the City asks the Court to impose a negative consequence on Petitioner as a result of 
Petitioner’s purportedly missing a deadline. 
  
This time, the Court exercises its discretion and will consider the City’s late-filed opposition 
papers. The City shall comply with all statutory filing deadlines in the future in this matter. 
Failure to do so may very well result in the Court declining to consider late-filed papers, may 
subject the City to an Order to Show Cause, or perhaps other consequences.  
 
Turning to the merits, the Court, sua sponte, consolidates the twin cases, Case Nos. N17-1855 
and N17-1856. In both cases, the petitioners were injured by the same individual with an alleged 
link to the City. The type of injury is the same in both cases, both sets of petitioners are 
represented by the same attorney, and the incidents giving rise to their claims occurred only 
three days apart. Accordingly, the cases shall be consolidated. 
 
Relevant Factual and Procedural Background 
This is a personal injury case involving a government entity. There are two sets of petitioners in 
this matter, the Prothros and the Nealys (collectively, “Petitioners”). The Nealys contend that on 
September 16, 2016 their 17-year-old son sustained fatal gunshot wounds inflicted by Dawaun 
Rice (the “shooter”). Three days later on September 19, 2016, the shooter again fatally shot a 
person, the Prothro’s father and son. The shooter was a “fellow” participant of the Office of 
Neighborhood Safety (“ONS”), a private-public partnership funded by the City. This incident 
gave rise to Petitioners’ claims against the City.  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   01/17/18 

 
 

- 10 - 

 
The following facts apply to each of the twin cases. It is undisputed that Petitioners did not 
contact legal counsel during the six-month claim-filing requirement under Government Code 
section 945.4. “Petitioners did not even meet with their counsel until on or about May 15, 2017; 
nearly eight months after the incident.” On August 25, 2017, Petitioners applied for “Leave to 
Present a Late Claim” with the City. That application was denied on August 31, 2017. Petitioners 
then filed their Petition for Relief from Government Claim Filing Requirements (the “Petition”) 
with this Court on October 5, 2017 under Government Code Section 946.6 (“§ 946.6” or “section 
946.6”). The opposition was filed untimely by the City. No reply was filed. 
 
For reasons further explained below, the Petition is granted. There is a sufficient showing of 
excusable neglect and no showing of any prejudice suffered by respondent. (Govt. Code § 
946.6 (c)(1).)   
 
Petition Under § 946.6 
When a party fails to present a government claim within six months, and is denied late claim 
relief, that party may, under section 946.6, petition the court for relief from the six-month timeline 
for presentation of claims against government entities. The petition under section 946.6, 
subdivision (c), provides relief for late claimants who file their claims against a public entity 
beyond the six-month filing period, if filed within a reasonable time not to exceed one year after 
the accrual of the cause of action, “where the claimants established by a preponderance of the 
evidence that failure to present their claim on time was through mistake, inadvertence, surprise 
or excusable neglect.” (People ex rel. DOT v. Superior Court (2003) 105 Cal.App.4th 39, 43-44, 
internal citations omitted.) 
 
“Section 946.6 is a remedial statute intended ‘to provide relief from technical rules that otherwise 
provide a trap for the unwary claimant.’” (Bettencourt v. Los Rios Community College Dist. 
(1986) 42 Cal. 3d 270, 275.) As it is a remedial statute, a trial or appellate court must resolve 
any doubts in favor of the petition. (DeVore, supra, 221 Cal.App.4th 454, 459.) “In light of the 
policy considerations underlying section 946.6, a trial court decision denying relief will be 
scrutinized more carefully than an order granting relief.” (Bettencourt, supra, 42 Cal.3d at 276.) 
 
Here, Petitioners argue excusable neglect as a basis for relief, and as such, this the Court’s 
starting point of discussion.  
 
Discussion 
I. Excusable Neglect 
“Excusable neglect is neglect that might have been the act or omission of a reasonably prudent 
person under the same or similar circumstances.” (Ebersol v. Cowan (1983) 35 Cal.3d 427, 
435.) There is no absolute rule barring excusable neglect when the petitioner has failed to 
obtain counsel during the six-month claim-filing period. (DeVore, supra, 221 Cal.App.4th at 462, 
internal citations omitted.) A party’s failure to engage counsel itself may constitute excusable 
neglect where nothing would lead a plaintiff to assume there was potential liability for a public 
entity. (DeVore at p. 462-63.) DeVore involved a vehicular manslaughter where the perpetrator 
had been previously stopped by a highway patrol officer, and the officer let the perpetrator go 
with a warning. (DeVore at p. 457.) The perpetrator then proceeded to drive while intoxicated 
and caused a vehicle collision, which caused the death of the petitioners’ decedent. (Id.) 
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Petitioners in DeVore sought no legal counsel for civil claims during the six-month claim-filing 
period; they did not learn of the earlier stop until seven months after the accident; they sought 
counsel eleven months after the accident; and they failed to actually retain legal counsel until 
almost one full year after the date of the accident. (DeVore, supra, 221 Cal.App.4th at p. 457-58, 
464.) There, the Court of Appeal found excusable neglect and reasonable delay under section 
946.6 where the petitioners did not learn the fact of the earlier stop until after the six-month 
claim-filing period. (Id. at. p. 457-58, 464.) Here, the record reflects that the fact linking to a 
potential City claim was not determined until after counsel for Petitioners conducted an 
investigation after the six-month claim filing period, and that the true relationship between ONS 
and the City remains unclear. And thus, Petitioners’ neglect in failing to seek counsel for a 
potential civil claim is excusable under DeVore. 
 
DeVore limits its predecessor, People ex rel. DOT v. Superior Court (“Isenhower”) (2003) 105 
Cal.App.4th 39, to cases where an “obvious condition of public property” indicates potential 
liability of the public entity. (DeVore, supra, 221 Cal.App.4th at p. 461.) Actual knowledge of, not 
“reason to discover,” a potential government claim is substantially important in determining 
excusable negligence. DeVore reversed the trial court that reasoned: “the Petitioners had 
reason to discover the earlier traffic stop as part of the investigation into civil liability.” (DeVore, 
supra, 221 Cal.App.4th at p. 459.) DeVore petitioners were granted relief because they did not 
gain actual knowledge of the fact giving rise to their government claim until seven months after 
the accident. Here, the City argues that the fact that the City funded ONS was readily available 
to Petitioners “through limited inquiry.” (Supp. Brief on DeVore at p. 10:5-7.) However, the 
record before the Court indicates that the shooter was not a City peace officer, but rather, a 
fellow in an organization that may be tied to the City. The record reflects no indication that the 
City’s involvement was obvious to Petitioners, nor that they had determined the facts giving rise 
to their government claim within the six-month claim-filing period 
 
The City argues that DeVore is distinguishable from the present case because petitioners in 
DeVore, “were diligently pursuing litigation… through their contact with the prosecutor’s liaison.” 
(Supp. Brief on DeVore at p. 4:16-20.) However, this argument is unpersuasive as it confuses 
the facts of DeVore. The petitioners in DeVore did not diligently pursue civil litigation within the 
six-month claim filing period. Indeed, petitioners in DeVore did not even learn of the fact giving 
rise to their government claim until seven months after the fatal vehicle collision. It is true that 
the DeVore petitioners were in contact with the prosecutor’s liaison, but this contact was for 
purposes of the criminal charges involving their deceased, not because the petitioners sought 
counsel regarding civil proceedings regarding a potential government claim.  
 
The City also attempts to distinguish DeVore from the present case because, according to the 
City, the DeVore petitioners succeeded because they had no reason to discover the cause of 
action, not the defendant’s identity. This attempt to distinguish DeVore fails because here, like in 
DeVore, the Petitioners had no reason to know of the corresponding civil implications of the 
criminal matter involving their decedent. Petitioners here, like in DeVore, likely knew of the 
criminal implications regarding the death of their decedent, but they had no reason to know of 
the corresponding civil causes of action until they learned the facts implicating the City. The 
City’s attempt to distinguish DeVore from the present case fails. 
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Accordingly, the Court finds that Petitioners’ failure was due to excusable neglect under section 
946.6. 
 
II. Prejudice  
Upon a finding of an adequate showing of a basis for relief, a trial court must then decide if 
granting the petition would be prejudicial to the public entity. (DeVore, supra 221Cal.App.4th at 
p. 459.) Absent evidence of a particular prejudice to the public entity, a court abuses its 
discretion in denying a petition. (DeVore, supra 221Cal.App.4th at p. 459.) Here, like in DeVore, 
the City has failed to establish a particular prejudice. Accordingly, the petition is granted. 
 
 
 

  

17.  TIME:  9:00   CASE#: MSN17-1856 
CASE NAME: PROTHRO VS. RICHMOND 
HEARING ON RELIEF FROM GOVERNMENT CLAIM FILING REQUIREMENTS ( GC 
946.6) 
* TENTATIVE RULING: * 
 
See Line 16. 

 


